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petition. IBN suggests that there is a reason for CivCo’s failure to respond. That reason 

Is that there can be no valid rebuttal because the statements to which CivCo failed t4 
respond are irrefutable 

11. 

CivCo has not denied that a stay is essential to preserve the integnty of a decision 

yet to be rendered by the Commission’s designated authority in these proceedings. This 

is a cornpetting reason for issuance of a stay. It is of paramount importance and must not 

be restricted by a series of requirements that has no basis in the Ruies. 

111. 

CivCo has not denied that the Order denying a stay improperly prejudged factual 

and legal issues which must be lawfully and objectively considered in response to the 

pending petition for reconsideration. It is an undeniable fact that paragraph 4 of the 

Order did just that. Paragraph 4 of the Order inappropriately asserted as fact unresolved 

matters that are still pending and must be considered in a future order yet to be issued in 

response to the petition for reconsideration E N  filed on November 8, 2002. The Order’s 

reliance upon such matters was a fatal flaw that renders the Order unsustainable. 

1v. 

CivCo has not refuted the fact that, for the reasons set forth in  Paragraph V of 

1BN’s petition, IBN is likely to prevail on the merits. On the basis of the entire record in 

these proceedings, the Commission can reach no other conclusion than that the 

substitution of channels was contrary to the public interest and should not have been 

granted. 
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V. 

CivCo continues to refer to IBN’s stations as “not Class A-eligible facilities.”’ 

The fact i s  that E N ’ S  stations were indeed eligible for Class A status, and their eligjbility 

was officially recognized by the Commission. CivCo’s predecessor and alter ego, Civic 

License Holding Company, Lnc. (“Civic”), effectively blocked the relicensing of IBNs 

stations as Class A stations when it filed applications for modified construction permits 

for the same channels IBN’s stations are licensed to use.* For that reason, IBN concluded 

that it could not make the required certifications of non-interference until, as expected, 

Civic withdrew its applications. Ultimately, Civic failed to withdraw its applications. It 

should be noted, however, that IBN’s stations were treated as having primary status until 

the deadline for relicensing had passed, at which time they were no longer accorded 

primary status. Nevertheless, the classification of LBN’s stations is not the real issue in 

these proceedings. The fundamental issue i s  whether CivCo has met its burden of 

proving the substitution of channels to be in the public interest. IBN respectfully submits 

that CivCo has failed to meet that burden and that the substitution of channels was 

contrary to the public interest. 

vl 

CivCo asserts that the channel substitutions “facilitate the implementation of DTV 

service to its communities of license, and issuance ofa stay would cause unnecessary 

___ ._~ .  ~~~ 

’ see Oppositlori at 2 ’ BMF’CDT-20000501ADS. BMF’CDT-2000050IADE 
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harm and delay to both CivCo and those communi~ies.”~ CivCo is wrong. The truth is 

that substitution of channels has been used by CivCo as a means of delay. Both CivCo 

and its corporate mn LibCo, Inc. (“LibCo”) have a very poor record for implementing 

DTV. LibCo has, in fact, been admonished by the Commission for its failure to construct 

DTV fa~il i t ies.~ As has been previously shown, the substitution of channels will delay 

DTV service to CivCo’s communities of license. 

WI. 

CivCo has not shown why h e  four criteria enumerated in Virginia Perroleurn 

Jobbers Assocrurion v. Feu’erul Power Commission’ should apply. CivCo apparently 

fails to distinguish between a stay issued by an administrative agency and a stay issued 

by a court. The power of an administrative agency to issue a stay of its own order is 

unfettered by Virginia Perroleurn Jobhcr.Y. Indeed, under Section 1.102(aX2) of the 

Commission’s Rules, a stay is automatic upon the filing of a petition for reconsideration. 

Likewise, Section 1.102(b)(2) of the Rules recognizes no such restriction. The only 

requirement that must be fulfilled before a stay is issued is that a petition for 

reconsideration must have been filed. That requirement was met when IBN filed its 

petition for reconsideration on November 8,2002. TBN has not sought a court-ordered 

stay of an administrative agency’s order but has requested that the Commission’s 

designated authority exercise her unfettered power to issue a stay in order to protect the 

~. 

1 See Opposition at 2. 
‘ See, e.g , the Commission’s letters ofadmonishment dated June 3,21K)2, in reference to KGBT-DT, 
KPLC-DT, WALB-DT. WIS-DT. WLOX-DT and WWAY-DT 
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integrity of a decision yet to be rendered in these proceedings. Accordingly, Virgmia 

Perroleurn J0bber.r has no relevance and is inapplicable. 

VlII. 

CivCo has based its opposition on the two Orders previously issued by the 

Commission’s designated authority i n  these proceedngs.6 Both Orders are the subject of 

pending petitions for reconsideration’ and, therefore, have no value as precedent. 

CivCo’s arguments cannot be supported by Orders that cannot lawfully be used as 

precedent. 

1x. 

CivCo apparently believes that its stations’ status as full power stations 

automatically entitles it to a substitution of channels regardless of the unanimous 

opposition of all thrd parties who filed comments and the thousands of persons who 

signed petitions. CivCo’s position is untenable. It makes a mockery of the 

Commission’s well-established and legally-required practice of soliciting and carefully 

considering comments in rulemalung proceedings.’ The Liberty Corporation, parent of 

CivCo, waged a determined campaign to convince the public that the substitution of 

channels should be granted.’ The public was not persuaded, however, and thousands 

came forward to oppose the substitution as being contrary to the public interest.” 

’ lirpnra Penoleurn Jobbers Associairon v .  FPC. 259 F2d 921 (D.C. Cu 1958) In this case, the Court 
exercised judicial restraint by declining to issue an injunction sraying procedings ofan administrative 
agency 

See Oppusition footnotes 1, 2, 5, 6 and 7 
7’he petitions for reconsideration were tiled on November 8, 2002, and January 21, 2003. 
5IIS~C 553;47C.FR. 1 3 9 9 e r s e q  
Luflin IhIk Nmjs, page 1 ,  October 26. 200 I .  Longvim News-Juurnol, page ID, October 3 1,200 I 
Allidavits ofBert McKinney, C P A ,  dated November 12. 2001. The aflidavits are included in tlie 

6 

1 

X 

1 

10 

record of rhese proceedings. 
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Despite the clear and unmistakable record in these proceedings, which shows 

conclusively that the substitution was not in the public interest, CivCo demands that 

IBN’s petition for reconsideration be denied. CivCo has not made its case, and its 

opposition IS unconvincing and without merit. 

X. 

For all of the foregoing reasons, and for all of the reasons set forth in BN’s 

previous filings, LBN respectfully urges that the Order denying a stay be reconsidered and 

that the stay requested by IBN be promptly issued 

Respectfully submitted, 
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